
STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

BUSINESS TAXES APPEALS REVIEW SECTION 

I n  t h e  N a t t e r  of  t h e  Claim ) 
f o r  Hefuna Under t h e  1 DECISION AND RECOML~ENDATION
Hazardous S u b s t a n c e s  Tax Law ) 
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1 No. 
1 

Claimant  1 

The Appeals  c o n f e r ~ n -  + n  t h e  abope-referenced 
m a t t e r  was s c h e d u l e d  f o r  - by  S t a f f  Counsel  
J a n i c e  M. J o l l e y ,  i n  Sacramento,  C a l i f o r n i a .  

Appearing f o r  Cla imant :  Waived 

A2pearing f o r  t h e  Deyt. o f  
Toxic  S u b s t a n c e s  Cont ro l :  Waived 

Appearing f o r  t h e  S p e c i a l  
Taxes Department  of  t h e  
Board of  E q u a l i z a t i o n :  Waived 

P r o t e s t e d  I t e m  

Cla i insnt  p r o t e s t s  t h e  a p p l i c a t i o n  of a  C o r p o r a t i o n  
Fee (Env i ronmenta l  Fee)  of $590  f c r  t h e  pe r iod  froci 
J a n u a r y  1 ,  1 9 9 0  t h r o u g h  December 3 1 ,  1990 .  

C o n t e n t i o n  

Cla imant  con tends  t h a t  it d o e s  not  u s e ,  g e n e r a t e ,  
s t o r e  o r  conciuct a c t i v i t i e s  r e l a t e d  t o  hazardous m a t e r i a l s  
and t h u s  is n o t  l i a b l e  f o r  t h e  f e e .  

 



Summarv 

C l a i m a n t  is a c o r p o r a t i o n  which i s  engaged i n  
i n s u r a n c e  b r o k e r a g e .  During c a l e n d a r  y e a r  1990,  c l a i m a n t  
a l l e g e s  it had a b o u t  100 employees.  

The Department of Tox ic  S u b s t a n c e s  C o n t r o l  
( h e r e i n a f t e r  "DTSC") t a k e s  t h e  p o s i t i o n  t h a t  a l l  b u s i n e s s e s  
i n  t h i s  s t a t e  u s e ,  g e n e r a t e ,  s t o r e ,  o r  conduct  a c t i v i t i e s  
r e l a t e d  t o  h a z a r d o u s  m a t e r i a l s .  The d e f i n i t i o n  of  h a z a r d o u s
m a t e r i a l s  i s  b r o a d  enough t o  i n c l u d e  many m a t e r i a l s  commonly
found i n  t h e  workplace .  These inc-lude i n k ,  t o n e r  fluid, 
heavy metals o n  c i r c u i t  boards  and computers ,  c l e a n i n g  
s u b s t a n c e s ,  and mercury and p o l y c h l o r i n a t e d  b i p h e n y l s  i n  
f l u o r e s c e n t  l i g h t s .  I n  a d d i t i o n ,  most  b u s i n e s s e s  use  n o t o r  
v e n i c l e s  t o  r e c e i v e  o r  d e l i v e r  g o o d s  and s e r v i c e s .  V e h i c l e s
use  n a z a r d o u s  m a t e r i a l s  such as l e a d  b a t t e r i e s ,  o i l  and f u e l
DTSC h a s  a p p l i e d  t h e  f e e  under  t h e  p r o v i s i o n s  of  S e c t i o n  
25205.6 of t h e  H e a l t h  and S a f e t y  Code, s u b d i v i s i o n s  (a) and 
(b), which imposes  a f e e  on c o r p o r a t i o n s  based on t h e  number 
of employees  and  the n a t u r e  of t h e  b u s i n e s s  of t h e  
c o r p o r a t i o n .  

Claurtant  was c l a s s i f i e d  under SIC Code 65 ,  "keal 
E s t a t e " .  I t  seems c l a i m a n t  would have  been n o r e  p r o p e r l y  
c l a s s i f i e d  under  SIC Co6e 6411, " I n s u r a n c e  Agents ,  i j r o k e r s  
and S e r v i c e " .  Cla imant  a l l e g e s  t h e t  it does n o t  c a r r y  on an
a c t i v i t y  which i n v o l v e s  h a z a r d o u s  m a t e r i a l s .  Cla imant  
c o n t e n d s  it is u n f a i r  t o  t a x  o n l y  c o r p o r a t i o n s  and n o t  
p a r t n e r s h i p s  o r  i n d i v i d u a l s  engaged i n  t h e  same b u s i n e s s .  
Cla imant  a l s o  c o n t e n d s  t h a t  t h e  materials l i s t e d  by DTSC a r e
n o t  hand led  by c l a i m a n t  i n  q u a n t i t i e s  which a r e  h a z a r d o ~ s .  
None of  t h e  h a z a r d o u s  m a t 2 r i a l s  are r e l a t e d  t o  p e t i t i o r l e r ' s  
b u s i n e s s  p u r p o s e s .  

A n a l v s i s  and C o n c l u s i o n s  

S e c t i o n  25205.6 of t h e  Hea l t h  and S a f e t y  Code 
p r o v i d e s  i n  s u b d i v i s i o n s  ( 3 )  and (b): 

"(a) On o r  b e f o r e  November 1 of each y e a r ,  
t h e  depar tment  s h a l l  p r o v i d e  t h e  board with 
a s c h e a u l e  of two d i g i t  S I C  codes ,  a s  
d e f i n e d  i n  s u b d i v i s i o n  ( 0 )  of  S e c t i o n  25501,  
as e s t a b l i s h e d  by t h e  U n i t e d  S t a t e s  
Department  of Co-merce,  t h a t  c o n s i s t s  of 
c o r p o r a t i o n s  wnich u s e ,  g e n e r a t e ,  s t o r e ,  o r  
c o n d u c t  a c t i v i t i e s  i n  t h i s  s t a t e  r e l a t e d  t o  
h a z a r d o u s  m a t e r i a l s ,  as d e f i n e d  i n  
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adop t  a s c h e d u l e  of S I C  c o d e s ,  a s  
d e f i n e d . . . . "  (Emphasis  added. )  

However, AB 41  (Chap te r  1032,  S t a t s .  19891,  e f f e c t i v e  
September 2 9 ,  1989, amended t h i s  s e c t i o n  t o  r ead :  

" ( a )  On o r  b e f o r e  November 1 of each y e a r  
t h e  depar tment  s h a l l  p r o v i d e  t h e  board  w i t h  
a s c n e a u l e  of t w o - d i g i t  S I C  codes  a s  
de f ined . . . . "  (Emphasis  added. )  

F u r t h e r ,  t e c h n i c a l  e x p e r t i s e  r e s i d e s  s o l e l y  w i t h i n  
DTSC. The Board has no c a p a b i l i t y  t o  d e t e r m i n e  t h e  d e g r e e  o r  
n a t u r e  of  haza rdous  m a t e r i a l s .  S e c t i o n  43301 of  t h e  Revenue 
and T a x a t i o n  Code p r o v i d e s ,  . in p e r t i n e n t  p a r t :  

"No p e t i t i o n  f o r  r e d e t e r m i n a t i o n  of t a x e s  
de te rmined  under t h i s  p a r t  s h a l l  be a c c e p t e d  
o r  c o n s i d e r e d  by t h e  board  i f  t he  p e . t i t i o n  
i s  founded upon t h e  g rounds  t h a t  t h e  
d i r e c t o r  h a s  i m p r o p e r l y  o r  e r r o n e o u s l y  
de termined t h a t  a n y  s u b s t a n c e  is a  h a z a r d o u s  
o r  ex t remely  h a z a r d o u s  waste .  Any a p p e a l  o f  
a d e t e r m i n a t i o n  t h a t  a s u b s t a n c e  is a 
hazardous  o r  e x t r e m e l y  hazardous  was te  s h a l l  
be made t o  t h e  d i r e c t o r . "  

d h i l e  t h i s  s t a t u t e  r e l a t e s  t o  haza rdous  w a s t e  
r a t h e r  t h a n  hazardous  m a t e r i a l s ,  t h e r e  is a  c lear  a n a l o g y  t o  
h a z a r d o u s  m a t e r i a l s .  I t  i s  my c o n c l u s i o n ,  t h e r e f o r e ,  t h a t  
any c h a l l e n g e  t o  a  f i n d i n g  by 3TSC t h a t  a  s u b s t a n c e  is 
n a z a r d o u s  a u s t  be through t h e  i n t e r n a l  review p r o c e d u r e s  of 
i)TSC o r  by c o u r t  a c t i o n .  

The q u e s t i o n  f r o n  a d u e  p r o c e s s  s t a n d p o i n t  i s  
whe the r  DTSC cou ld  p r o p e r l y  implement a d e t e r m i n a t i o n  t h a t  
a l l  SIC c o d e s  i n c l u d e  c o r p o r a t i o n s  t h a t  a r e  i n v o l v e d  w i t h  
h a z a r d o u s  m a t e r i a l s  w i t n o u t  g o i n g  t h r o u g h  a  f o r m a l  r e g u l a t i o n  
a d o p t i o n  p r o c e s s .  The s t a t u t e  n e i t h e r  p r o h i b i t s  nor  r e q u i r e s  
DTSC t o  a d o 2 t  a  r e g u l a t i o n .  The d e c i s i o n  a s  t o  wnether  a 
r e g u l a t i o n  i s  r e q u i r e d  i s  w i t h i n  t h e  parview of t h e  O f f i c e  of 
A d m i n i s t r a t i v e  Law (Government Code S e c t i o n  11347.5)  o r  of 
t h e  c o u r t s .  An ayency c a n n o t  a d o p t  a  p o l i c y  which is  t h e  
e q u i v a l e n t  of  a r e g u l a t i o n  w i t h o u t  going t h r o u g h  t h e  formal  
p r o c e d u r e  f o r  adop t ing  a  r e g u l a t i o n .  

The o n l y  issues s u b j e c t  t o  my review a r e  ( 1 )  is t h e  
c l a i m a n t  i n  a  SIC code which is  on t h e  l i s t  f u r n i s h e d  by DTSC 
t o  t h e  Board; ( 2 )  is c l a i m a n t  a c o r p o r a t i o n ;  and ( 3 )  how many 
employees  does  c l a i m a n t  have .  A s  t o  t h e s e  i s s u e s ,  I f i n d  
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c l a i m a n t  c l e a r l y  f a l l s  w i t h i n  t he  c a t e g o r y  of c o r p o r a t i o n s  
s u b j e c t  t o  t a x  i n  t h e  amount o f  $ 5 0 0  under Hea l th  and  S a f e t
Code S e c t i o n  25205.6  based upon i t s  e s t i m a t e  of  a b o u t  one 
hundred employees.  

Hecommendation 

3eny t n e  claim. 

* 

Date 7- \ 

y  


